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The Honorable Mike Kreidler
U. S. House of Representatives
1535 Longworth House Office Building
Washington, D.C. 20515-4709

Dear Congressman Kreidler:

Thank you for your recent letter expressing concern about
the regulatory burdens imposed on operators of small cable
television systems under the Commission's rate regulations.

The Cable Television Consumer Protection and Competition Act
of 1992 specifically requires the Commission to:

design such regulations to reduce the administrative
burdens and cost of compliance for cable systems that
have 1,000 or fewer subscribers.

When the Commission adopted its initial rate rules in April
of 1993, it incorporated several provisions that were designed to
relieve the administrative burdens the rules had created for
small systems. The Commission came to recognize, however, that
further consideration of this problem was needed. Consequently a
Further Notice of Proposed Rulemaking was issued to solicit
comment on how the rules might be improved in their application
to small systems and an administrative stay of the rules was
issued until that review could be completed.

On February 22, 1994, new rules were adopted for the
industry as a whole and for small systems in particular. The
Commission concluded that some immediate additional relief for
smaller systems was warranted and that further proceedings would
be needed to finally fit the rules to the circumstances of small
systems. ~ have enclosed several releases that describe the
changes that the Commission has adopted.

-The changes are of two types. First, there is relief that
is purely administrative in nature, i,~" is designed to address
the paperwork burdens that the rules created. Under these
revised rules certain systems may avoid the need to engage in
complex calculations to develop reasonable rate level
justifications. Other systems are permitted to average the
necessary financial data on a company wide basis so that
individual calculations are not needed to develop the required
"at cost" equipment and installation charges for each franchise
area. _
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Sincerely,

Reed E. Hundt
Chairman

Second, the general requirement that the industry reduce
rates by the so-called competitive differential (the estimated
difference in rates between competitive and noncompetitive
systems) does not apply to certain small system operators. For
this purpose a small system operator is defined as having 15,000
or fewer subscribers on a company wide basis. These systems,
during a transitional period while further cost studies are
undertaken, will not have to reduce rates by the new 17%
differential. In addition, small systems and the industry
generally will not have to reduce rate"s below the "benchmark"
level established in the rules during this transitional study
period. They may, however, be required to forego certain
inflation based adjustments during this period.

I recognize that the operators of small cable systems had
hoped for either a total exemption from the rules or for much
more drastic relief. The Commission, however, has had to strike
a balance that is sensitive to the special situations of these
systems yet still protects their subscribers. These subscribers
need the protection of the Cable Act and our rules just as much
as subscribers to large systems.
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Cost of service proceeding. may be elected by cable
operators facin~ UDU8Ually high cosC.. Those operators will have
their rates baaed on their allowable coata, in a proceeding based
on principles si.llar to thoa. that govern coat-baaed race
requlation of t.l..... COIIpUies. aadar thi. IIlethodology, cable
operators may rec:owr, throug'h the races thay cb.arg'e for
regulated cabl. "rYlee, their normal operating expenses and a
reasonable return on investment.

February 22. 1994
:~plemeneation of Sections of ehe Cable Television Consumer

Protection and Competition Act of 1992;
Repor~ and Order and Further Notice of Procosed Rulemakina

MM Docket No. 93 - 215 - , -
.\ ','
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The Commission today announces ies adoption of interim rules
~o govern cost of service proceedings initiated by cable
operators. The Commission ancicipates that most cable operacors
will set rates by applying the revised competitive differencial
approach announced today, rather than through the cost of service
approach. It recognize., however, that the cost of service
approach may be appropriate for some operators. The interim cost
of service rules are carefully de.igned to ensure that
subscribers are charged reasonable rate., and that cable
operators have both the opporeunity for adequate recovery, and
incentives to upgrade their system. and introduce new services
and capabilities.

ql- ... 'Bn6ll.....l:l:l.nSi IftYMt7SD& It·..·rsIe~ To be
included a. paZ'C~t in ••rvice,· the largest cOllPODent of
the rateba8e, plaat ...e be uaed and ua.ful in tn. provision of
regulated cabl. _rri.ce, aDd wst be the reaul t of prudent
investment. ODder the8e atandards, the plant must directly
benefit the subscriber and may not include imprudent, fraudulent,
or extravagant outlay•.

Modified Origial Cg.t valuAs:;ign: Plant in service will
generally be valued at its cost at the time it was originally
used to provide regulated cable service. !n order to permit a
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slmplified method of cose valuation in the case of systems that
were acquired by the current operator, plant may be valued at the
book cost of tangible assets and allowable intangible assets at
the time of acquisition.

Excess Acquisition Costs: Acquisition costs above book
·...aLle are presumptively excluded from the ratebase. The
=~mmiSSlon believes that, in most cases, excess acquisition c~scs

such as "goodwill" ~e9~esent the value of the monopoly re~cs the
aC~~L~e= hoped to earn durlng the period when the cable system
was ef:eccively an unregulated monopoly. These monopoly rents
would noe be recoverable from customers where effective
c8mpetition exists, the touchstone for rate regulation under the
Cable Act. The Commission also recognizes that there may be
situations where operators could m&ke a cost-based showing eo
rebut a presumption of excluded acquisition costs. ~he\

Commission will consider such showings under certain .~

ci::-cumstances.

Additions to Original and Book Costs: Some coses incurred
after original costs and some int&ngible, above-book costs m&y be
allowed. For example, cable operators may have incurred start-up
losses in the early years of operating their sy.tems. The
Commission will permit- reasonable start-up lo••e. to be added to
original costs recoverable by the operator, limited to 10••••
actually incurred during a two-ye&r .tart-up peri04 and amortized
over a period no longer than fifteen year.. Certain other
intangible acqui.ition costs above book value, iDcluding costs of
obtaining franchise rights and some .t&rt-up organizational costs
such as costs of cu.tomer lists, will al.o be allowed. Other
incangible acqui.ition costs will be pre~tiYely di.allowed.
Carriers may challenge this pr••u.peion, bowever, by showing a
direct relationship between the cose. incurred an4 benefits to
customers.

Plant UDder G.·Crust',igp,: Va11.l&eiOll of ·plaat UDder
construction· will uae a traditioaal capitalisatiOD ..tbod.
CInder this approach, plut under CODaCZ'UCti_ i. excluc:leci froa
the rateba.e. '%'be CllpU'ator capit_~a.. All a11CNl11lCe for fUDela
used during coutZ'UC't101l (AP'ODC) by iul""!DI. it ill the coat of
cOlUltructiOll. .... plut ia placed iaco Mn"ic:e, eM regulated
portion of tile COM: of e:em.eructiOZl, iJ:IcluciiDIJ AIUDC, ia included
in the rat aDd recovered through deprec:iatiOZl.

~~ .

CUb JierlsiN CIIIiCa1 : '. The C~••ion expect. to allow
operators flexibility in choo.ing a Mtboc:l o~ detenaiDiDg the
costs of fundiag day-to-day operationa, a. e.aodied in caah
working capital. Because cable operator. generally bill for
regulated service. in advance, the Cem.!••ion will pre.ume zero
cash working capital. Operators may u.e oae 'of several method.
for overcoming this presumption, including the Simplified Method
for telephone carriers in Section 65.820(e) of the Commission's
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Rules.

Other Costs - Excess Capacity, Cost Qverruns, and Premature
Abandonment: A cable operator may include in che ratebase excess
capac~cy chat will be used for regulaced cable service wichin one
y~a=. Cose overruns are presumpcively disallowed, but operators
~ay ov~rcome this presumpcion by showing thae the coses ~ere

~~~~~r.::y ~~cur=~d. Coses associaced wlth pr~macur~ abandonment
of plane are r~coverable as operacing expenses, amore~zed over a
term equal to the remalnder of che original expected life.

Permitted Expen•••

Ooerating Expenses. The Commission adopts staq~ards that
will permic operators to recover che ordinary operat'ing\ expenses
incurred in the provision of regulated cable services ..1,

Deoreciation. The Commission will not prescribe cable
system depreciation rates, but will evaluate the reasonableness
of depreciation rates submitted by cable operators.

Taxes. Corporations may include an allowance for income.
taxes at the statutory rates in their cost of service showings.
Subchapter S corporations, partnerShips, and sole proprietorships
may also include an allowance for taxes based on earnings
retained in the regulated firm.

Rate of aeturD

The Commission establish.s an interim industry-wid. rate of
return of 11.25' for pr••u.ptiv. ua. in cable coat of s.rvice
proceedings. It solicits comment on whether this interim rate
should be made permanent.

aat:. D...lop_.t ... Coat: SUJpoZ't:

Ac:jSQuptiM '_irRSpc.: TIIa carri ••iOll adopts a ....ry
lise of aCCOWlt., aIICl recpUA. cUl. ayee_ operatora to support
their cost of .."1ee .tudi.. with a ~rt'\of .eMir r .......
expeaa_, aad 1Jw_1 lat. puzauaat to tblit list of acCOUDC.. The
CaaaiasiOll al_ cIec::idu to e.tabli.b, after further atep.
de.cribed 111 tile ~r .eic., a Wlifona ayat_ of aCCOUAts for
cable operaeon. UDi,fora ~st_ of acc:ouats will apply only
to operato~ that elect to ••t rate. baeed Oft a coat of ..rvic.
showing. A uaifo~ system ot aCCOUIlt. will ensur. that operators
accurately and consistently record their revenue., operatiDg
expenses, depreciation expena.s, aacl inve.e-nt. In reaching
this decision, the Commis.ion not.. that accounting recorda will
serve as tn. principle source of information on cable operators
that elece coat of service regulation and a uniform system will,
therefore, help keep variationa in accounting practices from
unduly complicating cost of service proceedings.
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90st AlloCAtion Requirements: The Commission adopts COSt
allocation rules that require cable operators to asslgn or
allocate all Costs and revenues identified in the summary level
accounting form either eo the equipment basket or eo one of five
service cost categories: basic service activities, cable
programming service activities, other programming service
ac~ivities, other cable activities, and noncable activities. To
:~e exte~C possible, costs muse be directly assigned to t~e

=acego~y :c~ Nh:ch the cost 1S incurred. Where direct asslgr.mer.:
:5 not possible, cable operators shall use allocation standards
~~corporated in current Section 76.924(e) (fl of the Commission's
rules.

Affiliated Transactions: To keep cable system operators
:rom engaging in improper cross-subsidization, the Commission
adopts rules governing transactions between cable op~ra~ors and
their affiliates. ~

Threshold Requirements for a co.t of S.ryice Showing: There
are no threshold requirements limiting the cable systems eligible
for a cost of service: showing, except for the two-year filing
interval described below.

Historic I ••t X.lr: Cost of ••rvic. showing••hall b. ba.ed
on a historic test year. adjusted for known &ad ....urable
changes that will occur during the period when the propo.ed rates
will be in effect. The test year .lIould be thl l ••t nO%'lll&l
accounting period. In the c._ of lWV 8YtIC- for which no
historic data is av.ilable, a projected t.at year lII&y be u.ed;
the as.umption. on which the proj.cted t ••t year are b••ed will
be subject to careful scrutiny.

Co.s; of MaiM riling IACegal: Aft.Z' rat.. &J:'I .et under
a cost of ••rvice approach, cuI. openton _y not file a new
co.t of service sbawiDg to juatify DeW rates foZ' two years ab.ent
a showing of special cirCU1UtaDC~!.

COl' 9f -=- rpm: The 0;: i_loa Mape. a fON to be
u.ed by cab •~_. -.king coet: of aUric. sbowiDp. The
Co..-is.iOll aue. tJaae this foJ:'ll will be ... .vailable
elec:troni~ly.. 800D as po.sibl•.

flam.,......: In individual c_s, t!le co.i.sion will
consider tbe Deed toZ' special rat. relief for a cabl. operator
that' demonstr.te. tbat the rae.s Ht by a cost of servic.
proceeding would coaatitute confiscation of inve.tment aDd that
some higher rate would not repr••tat exploitation of customers.
The operator would be required to .bow that unless it could
charge a higher rate it would be unable to maintain the credit
necessary to operate and would be unable to attract inve.tment.



The operacor would also be required co show chac its proposed
rates are reasonable by comparing chem to the rates charged by
similar systems. In considering whether to grant such a request,
the Commission will consider the overall financial condicion of
the cable operator and other factors, such as whether there is a
~ealist~C threat of termination of service.

Small SystemAI

7he Commission adoocs an abbreviated cost of service form
:~r use by small systemS, to reduce the administrative burdens of
cost showings for small system operacors. The information must
be certified by the operator as correct subject to audit by the
Commission. The Commission solicits comments on the possibility
of exempting small systems from uniform system of ac6pu~ts

requ~rements. <

Streaalined Co.t Showing for Upgrade.

The Commission adopts a streamlined cost showing for
upgrades. Under Chis showing, operators would be permicted to
adjust capped rates by the amount of the net change in costs on
account of the upgrade-. Operators muse reflect in rates any
savings associated withupgrad•• and must apply cost allocation
rules applicable to cost showing. generally.

The Commission announce. an experi..ntal incentive plan that
provid.. subecril:Mr. with a••uraDCM that rat.. for current
regulated .ervice. will not be iDcreaNd to pay for upgrac:l.. that
are not needed to provide their current .ervice. and provide.
cable operator. with iDeeativ.. to upgrade their syst... and
offer new ••rvice.. Specifically, opecato~ will be gi.-D
sub.tantial rate flexibility for ~ ..eabli.be4 period of time
in .etting rat•• for DeW ••rvice.. Operator. that elect to
operate under this ,lam will cc..it to -..incainiDg rat.. for
their current "9'&1.Cecl ..rvic•• , ~~ludiDg the baaic .rvice
tier, at their cu.z1NaC 1....1. Operator. &180 will canlt: to
maiAtainiAW at leuc die _ 1-..1 usd ~ity of .erne.,
inclw!ing tM· Pft'P- quality of their current: regulated
service•.

Operaton -.c~ C~••iOD approval before ••tt1llg rates
for new ••Z"9'ic:ea .......t to the plan. New service tier.
comp:i••d of new prog~~ng •• well ... new functions that can be
used with exi.tiDg tier. are eligible for this plan as long ...
they are available and chargeable on aD unbundled ba.i. from
exis~ing services.

The plan seeks to give cable operators a strong incentive to
invest in their network. and increase the services they offer to
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customers. This incentive is generated by giving the operator
broad flexibility in setting the rates for these added services
and capabilities. If the operator invests wisely and introduces
services that meet customer needs, it gains the opportunity to
achieve higher profits. The plan is intended to help achieve the
Cable Act's goals of setting rates similar to those in
competitive markets. As in competitive markets, customers are
protect~d from monopoly races for established services, bue
enc~ep~~neu~s ~ho successfully introduce new produc~s or improve
(he eff:ci~ncy of their operations are rewarded through higher
tJ ro fits.

The Commission will entertain requests from operators
seeking to use the plan on an experimental basis, and seeks
comment on whether the plan should be made permanent. The
Commission will accept proposals from operators as df e~e
effective date of its cost rules.

Further Notice of Propo••d Rulell&king

Pending completion of cable system cost studies and the
development of experience through the cas.-by-cas. evaluation of
complaints, the Commission is adopting the current rules on an
interim basis. The Commission seeks comment on whether the rules
should be adopted as permanent.

Among other i.sues, the Com.i••ion seeka comment on whether
11.25% is an appropriate rate of return aad all whether it should
adopt an average Co.t schedule approach for _11 ~te.. , and
possibly for la~r syste.. u well. The Cc i ••ion delegate.
authority to the cable Service. Bureau to obtain detailed cost
information froa cable operators to help exa-iae this approach.
The Commission also seeks further data, analysis, and coaaent on
whether to include a productiVity factor in addition to an
inflation factor in the benchmark/price cap f~la. Baaed on
the current record, the Commission propo... a 2' productivity
factor.

The unifora 8Y8C- of aCCOUDa~pr:OJo••d by the ceni••ioD in
the ruu.lw£ .... ia derivec:l in put: .fna tbe .,..C. CUZTeIltly
uHc1 by the 0= . '.'-for telepboae c.-.."'" (_ Part: 32 of
the CCmi.u.c.-. niM). but the C~..iOll •••ka to si.-plify
tho.e rul..-,'" at..~ to thec_l. iDdll.try. The eo-ission
reque.ts tJIac~ groups work with oa ni ..ion statf to
develop a PLOIa'" Ulliforlll'sy8c•• of aCc:cNllts, with a view
towarda cOIIpletiOll of a tentative propoaal within 180 day.. The
Commi••ion will tben solicit comments froa intere.ted parties on
the proposed uniform system of accounts before adopting a final
version.
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EXECUTIVE SUMMARY

February 22, 1994
Implementation of Sections of the Cable Television Consumer

Protection and Competition Act of 1992;
Report and Order and Further Notice of Proposed Rulemaking

MM Docket No. 93 -266 '\ \\
.\

The Commission today adopted a Second Order on
Reconsideration, Fourth Report and Ord.r, and Fifth Notice of
Proposed Rulernaking in MM Docket 92-266, Implementation of the
Rate Regulation Provisions of the Cable Act of 1992. The Second
Order on Reconsideration modifies, among other things, the
Commission's previous benchmark approach for determining initial
rates of regulated cable systems. The Commission's revised rules
will better ensure that consumers are offered regulated services
at reasonable rates, and will provide incentives for cable
operators to launch new program services and invest in advanced
technology. The modified rate regulations will apply to
regulated rates in effect on and after the effective date of the
new rules; regulated rates in effect before that date will
cont inue to be governed by the old benchmark system.

Th. Revised Ca.p.titiv. DifferCDtial

The Commission's revised competitive differential is based
on a strengthening of its statistical and economic mod.l for
estimating the difference between rat.s charged by noncompetitive
systems and syst_ subject to "eftective cOllpetition," aa tbat
term is defined in the 1992 Cabl. A7ct. The Ccmi aaion' • .adel is
baa.d on a survey of iDduatry rat:_ coaduc1:ecl,by Co_i.aioa ataff
in the wint.r of 1"2. The cOllpttitivediffertmtial repreaents
the C~••iOD' a be8t determination of the average &aIOUDt by
which the rate. cbarg'ed by a cable operator not subject to
effective cOmpetition exceed "reasonable" rates.

,

~n response to comments made by petitioners on
reconsideration, and 'upon further analysis by the staff, the
Commission significantly improved its statistical analysis of the
1992 survey results. This effort has resulted in a revised

(over)
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benchmark formula that is both more accurate and more
sophisticated. The revised benchmark formula will be used to

. help estimate the competitive differential and to determine which
noncompetitive systems are covered by the 9hased ~mplementat~on

program described above.

In addition, the Commission revised its economic analysis co
better evaluate the record evidence concerning the rates charged
by the three types of systems Congress deemed subject to
effective competition (i.e., systems with penetration rates of
less than 30 percent, systems that face actual competition, and
systems operated by municipalities). In the Rate O~der adopced
in this docket last April, the Commission computed ti'\e "
competitive differential by simply averaging the data fb~ all of
the systems that meet this statutory definition. On
reconsideration, the Commission determined that the 1992 Cable
Act required it to "take into account" the rates charged by the
three different types of effectively competitive systems in
determining reasonable rates, but did not require it to use the
methodology adopted last spring. In addition, the Commission
determined that its previous methodology understated the
competitive diferential by weighing systems on the basis of the
number of systems, rather than by evaluating which type of system
best illustrates a competitive price.

Under the revised approach for determining the competitive
differential, the Commission computed, and considered, the
competitive differential for each of the three types of systems
deemed subject to effective competition. After analyZing the
various characteristics of the three types of effectively
competitive systems, and exercising its expertise and discretion,
the Commission determined that the best estimate of the average
competitive differential is 17 percent.

The Commis.ion will issue forms upon reI.... of -he Order
for use in applying the revised co.p.titiv. differential to rates
of regulated cule ayate.. It alllOwill help operators apply
the r4l!vised beD.ct.azk fonaula by making cable Service Bureau
staff available to aD8Wer questions and by distribution of a
computerized spread sheet.

Under the Commission's revised benchmark regulations,
noncompetitive cable systems that have become subject to
regulation will be required to set their rates at a level equal
to their September 30, 1992 rates minus a revised competitive

(over)
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differential of 17 percent. Cable operators who seek to charge
rates higher than those produced by applying the competitive
differential may elect to invoke cost of service procedures the
Commiss: In also adopts today in a separate action.

Although all noncompetitive systems will potentially be
subject to the new competitive differential, the Commission has
adopted a phased implementation program which will give it more
time to evaluate whether certain noncompetitive systems have

I
lower than average competitive differentials. These systems !
include noncompetitive systems with relatively low prices !~_

(defined as systems whose rates would be below the canchmark l

after subtrdcting the 17 percent competitive differe~tial from :
their September 30, 1992 rates or reducing their rates ~o the new !
benchmark level). The phased .implementation program will' also I
apply to systems owned by small operators (defined for this I
purpose as operators serving a total subscriber base of 15,000
or fewer subscribers and that are not owned or controlled by
larger companies) . .

While the Commission collects additional cost and price data
about the low priced and small operator systems, such systems
will not be required to reduce their regulated rates immediately .~

by the full competitive differential. Rather, implementation of
the full differential will be stayed pending completion of the
Commission's'cost inquiry. At the same time, to protect
consumers while the cost studies are being conducted, a system
subject to phased implementation will be r~ired to calculate
the extent to which its rate reduction falls short of 17 percent.
This reduction "deficit" will then be offset against any
inflation adjustment pending completion of the cost studies.

The Price cap oaverning Cable Service Jtat:e.

Calcul.rtiQD of lItemal co.t.. In addition to revi.ing the
benchmark formula and the competieive differential uaed in .
setting initial regulated cable rate., the eo--i••iOD adopted
rules to stmplify tbe calculati0D8 uaed tbadjuat tbo.e rates tor
inflation aDd extezaal costs in the future. ODder current rules,
operators ..y adjuat their regulated rate. annually by inflation
and up to quarterly by the net chaDge in external co.ts. Any
change in external costs must also be mea.ured against inflation
and adjusted for tbe corrected inflation rate. To simplify these
rate 'adjustments, the Commission ha. separated the inflation
adjustment from the external cost adjustment. This refinement
will reduce the administrative burden associated with seeking a
rate increase. A form to be released with the Order will set
forth the specific steps for making these calculations.
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Copyright and pole Attachment fees. The Commission also
determined to treat increases in compulsory copyright fees
incurred by carrying distant broadcast signals as external costs
in a fashion parallel to increases in the contractual costs for
nonbroadcast programming. The Commission will not, however,
accord external cost treatment to pole attachment fees.

"A La Carte· Packages

The Commission also revised its regulatory treatment of
packages of "a la carte" channels. In its April 1993 Rate Order,
the Commission exempted from rate regulation the price of
packages of "a la carte'· channels if certain conditidns \were met.
On reconsideration, however, the Commission determined tnat its
rules governing the provision. of "a la carte" channels in a
package should be refined to better ensure that the marketing of
channels in this fashion is designed to enhance subscriber choice
rather than evade rate regulation. When assessing the
appropriate regulatory treatment of "a la carte" packages, the
Commission will consider certain factors, among other
considerations, that would suggest that packages should not
qualify for non-regulated treatment, including : whether the
introduction of the package avoids a rate reduction that
otherwise would have been required under the Commission'S rules;
whether an entire regulated tier has been eliminated and turned
into an ·a la carte" package; whether a significant number or
percentage of the "a la carte" channels were removed from a
regulated service tieri whether the package price is deeply
discounted when c~red to the price of an individual channel;
and·whether the subscriber must pay significant equipment or
other charges to purchase an individual channel in the package.
In addition, the Commission will cOn8ider factors that will
reflect in favor of non regulated treatment such as whether the
channels in the package have traditioDally been offered on an II a
la carte" b_si. or whether the .ubscriber i. able to select the
channels that ~ri.e the "a la carte· package... A la carte·
package. which u. found to evade raCe regulation rather than
enhance subscriber cboice will be treated .s regulated tiers, and
operators eagariDg in such practice. may be subject to
forfeiture. or other sanctions. This process will be conducted on
a case-by-case basis.

The Commission also lifted the stay of. rate regulation for
small cable systems, which were defined as all systems serving
1,000 or fewer subscribers. ThU8, as of the effective date of
the Commission's new rules, noncompetitive, small systems will be

(over)
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Second, the Commission decided to permit larger operators of
small systems to use the average equi~nt costs of its small
systems in setting rates in individual franchise areas. The
Commission defined a larger operator of saall systems as one that
owns more than one cable system, one of which has 1,000 or fewer
subscribers, and is not a small operator as defined above.

subj ect to rate regulation. (The Commission will entertain
requests for extensions of time to comply if operators of small
systems meet certain showings requirements). To reduce the
regulat~ry burdens, particularly the equipment cost calculations,
that race regulation imposes on small systems, the Commission
also adepts two types of administrative relief ~or small systems.

Order, the C~s.ion also adopted
rates when channels are added to or
This methodology is similar to the

the Third Further NPM.

(over)

First, the Commission suspended, pending development of
average equipment cost schedules, the requirement for unbundling
equipment and installation charges, and permitted a simple
across-the-board reduction iL each individual regulated rate
separately billed by the operator. This relief allowS o~erators
of such systems to reduce their overall rates and the race for
each regulated component (programming or service) by the revised
competitive differential, without the need to complete a Form 393
or to prepare a cost-of-service showing. This administrative
relief is available to independently owned small systems and
small systems owned by small operators. The Commission defined a
small operator for purPoses of obtaining administrative relief
as an operator that has 250,000 or fewer total subscribers, owns
only systems with fewer than 10,000 subscribers each, and has an
average system size of 1,000 or fewer subscribers.

The Commission also determined that it would later provide
additional administrative relief for ...11 syste.. by developing
an average equi~l1t cost schedule tut can be u.ed by all ....11
systems to unbundle their equi~t aDd. installation revenue. and
rates. The co.t sc:Mdule will be based 011 iDclwItry-wide figures
derived; froID eM oa j .sion'. cost 8\IZ"98Y\ (to be CODcluctad over
the next·... tlMl". to eighteen IDODths.) SUCti a .chedule will
ultimately be made a~ilable for use by all operator. a. part of
the CommissioD' s efforts to simplify its procedures.

Adj\l8t:IMGt.s to C&ppecl Rate. for
Addi tiem. and Deletioa. of Channels

In the Fourth aeport and
a methodology for determining
deleted from regulated tiers.
third alternative proposed in
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In order to determine rates following the addition or
deletion of channels, each operator, after applying the revised
competitive differential, will adjust its per channel rates to
~~:lect the proportionate decrease in per channel rates captured
by the Commission's rate survey, based on the total number of
~egulated channels. Under this approach, cable system operators
must pass on to subscribers the efficiencies and economies of
scale that arise as operators add channels to their systems.

The Commission also will treat programming costs as external
costs, to be calculated under the methodology described in the
Rate Order as modified by our Reconsideration Orders. Thus,
operators may recover the full amount of programming\e~enses

associated with added channels. This will help promote·:the
growth and diversity of cable. programming to the benefit of
subscribers, cable operators, and programmers. Operators may
also recover a mark-up on their programming expenses.

The Commission stated that its methodology will provide a
ready way for operato~s to determine rates when new programming
services are added to regulated offerings and will not be unduly
burdensome for subscribers, operators, and regulators. It is
also fully consistent with the revised approach to setting
initial regulated rates, can be used for deletions of channels
and moving channels among regulated tiers as well as for channel
additions, and protects subscribers on one tier from having their
rates raised by changes on other tiers. cable operators will use
an FCC Form, to be released with the text of the Coaanission
decision, to adjust capped rates when channels are added to or
deleted from regulated tiers, and to make external cost and
inflation adjustments.

AcljUlt!Dg Capped ltat.. for CUl. Byat...
C&rryiDg MOr. ThaD 100 Cb-pnel.

Finally, in the riftA Bgt;iS_'::pf '1PPi'.", BIlI.IJsi., the
Commission seek! cowl.at on wbetbar it .bauld ••tabli.h a
benchmark _thodology.\~oradju.tiDg capped rat.. when a cable .
system carri•• IlIOn ttian 100 regulated channels, and if so, what
that meth~logy should be.
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Executive Summary

THIRD ORDER ON RECONSIDERATION IN CABLE RATE REGULATION
AND TIER BUY-nmOUGH PROCEEDINGS '. ,

(MM DOCKET NOS. 92-266 AND 92-262) "\

Today the Commission adopred a Jbird 0nIIr ga -.wnw in MM DOcket Nos. 92­
266 (IQre Regulation) lad 92-262 (Tier Buy-Tb1euP Provisioal). Implementation of
Sections of the Cable Tetevision Consumerp~ UJd Competition Act of 1992.

This nmice summarizes the actions taken in die 1')jaI 0nIIr OD P'S?P'idmtioD.

1. The 1m Cable Act provideI for rep.... of QIIIe .w:. wIIere a cable system does
not face "effectiYe COIIIIILIIiIiJa," IDd die Aa pnwiliLL .... ..-* rau for dlelmini...
wbich systems flee coaapeddoL 1'IaI ._.. tIDIII efI'ecdve CCMIIpIdciIcl wDcre
tbere is It ... 0.- 'dd- I _rile provillir dill !WKbes It ... $O~ of tile
bouseJIolds in die tn aDd It ... 1'" of die boutello4ds in die fraacbise area
subscribe to such alterDative servic:e(s).

The irem adopIIdtoday dI....Oa-nissi.', nIIII ... dB.. hiPI t:be praeace of
effective c:ompet:itbI. • 'Ir,M. 011 April!. 1993. is die toIIowill ways:

• the ....,...rt. til II' I'" 'III ' I I ..' I will be CC1lliCtrerl OIl a
omw........ I iN if k .11111 lJ~... ..., 11 I U to
"Ik' I ,.,'1 ..o«er ,.... . • 10 a'-c 50~ of bnllbolda in
the fife t' II ..wit. iaduded ia d* a_d.' ;

-
• 519171 .....12 A?·T~S'.9. (SWATV>'" S••• Telnisioa
Receift OIIJ (TYIO) .IIlcn'benllip is .., bacia be ml'_• .-nJ1y.
·toward mllpil.. ", US -. since service is..,.uy anil'" from 11 least
of these~-'Y sources; aad

-1-



2. This Order clarifies that. for purposes of aU three partS of the 1992 Cable Act's
definition of effective competition. housing unilS tJ:w are used solely for seasonal. occasional
or recreational use should not be counted. Therefore. a system wiIJ not be exempted from
rate regulation as a -low peneU'3tion" system if the reason forlhe low penetration rate is that
a large number of the households are unoccupied.

3. With regard (0 the 1992 Cable Act's requirement that cable operators have a rate
stnlcrure mat is uniform throughout the cable system' s geographic area. the Order reaches
the followmg decisions:

.. cable operators may offer nonpredatory bulle discounts to multiple dwelJing units
(MDUs) if those discountS are offered on a uniform basis to buildings of the same
size with contracts of similar duration. RateS cannot be negotiated individually with

\ \

MDUs; '\ ~

.. cable operators' existing conU'3Cts with MDUs are grandfathered (0 the extent chey
are in complia11ce with rate regulation; and

.. the uniform rare strUCtW'e requirement applies to all fraochise areas. reprdlcss of
whether the cable sys~ is exempt from rare rewuWiOD because of the pRteDCII of
effective competition. -Therefore. a cable operuor cbarJiaI c:ompecitive raMI when: it
is subject to etfeeave competition is prohibited from cbarlial b.iJbet rata elsewbere.

4. The tier buy-dIrouP provision of till 1992 CalM AI::t prohibits cable openrors
from requirinl subIcribers to purcbaIe ..,... ..... die bIIic semce tier in order to
obcaiD access to props .. o«ered oa a per-ct I or per.,.... buis. Tbe 0I*r
affirms that this provision applies to all cable~. iDcludiDl cbose tbat are DOC subject to
rate regulation.

5. This Order tIIIII die foUowiDI acrioaI willa repn1 to die process of cenifYiDI
local francbism, .....idII to .... cable service:

'" it amn. dII 01 . iI.'s _i.. _ • dIiI iD ... cia .s. it
will not -.rt judi1111I. CMI' baic cabIi lenice fnrhiIiDI 1I.DrIdeI bave
c:1losea DOt to r .r'us~

'" it ......Or In.', dull.i.... dIlIl fnrtlilill 1IIIIIoridII.1 r .. to
have dIIt oa . sl•• II. Ie- buic r.- _ ........... pIOC'.st ftoIII tbeir
fnadl_ .. wiD _ CO¥er Ibe cosa of rare repIadoa:

. '" it allows truchiI" IIIdIorities to volurarily widldraw tbeir c:eftiftc... if they
derermiDe dIIt r.- NI'flIdoa is II) ..... ill die bell __ of locII c:abIe
subscribers and they have received no COftIiderItioa in exdla0le for tbeir decision to
decenify;



.. it affllDlS die Commission's jurisdiction over basic rares when a franchising
authority'S certification is denied for lack of IqaJ authority or for failure to adopt
regulations consistent wich che Commission's rate rules: and

• it allows a franchising authority [0 cure any nonconformance with the
Commission's ruJes that does nO( involve a substantiaJ or material regulatory contlict
before the Commission revokes its cenification and assumes jurisdiction.

6. The Order takes the following actions with regard to franchising authorities' basic
rate regulation:

.. establishes procedures whereby the Conunission will make coS( detenninations for
the basic service tier. when requested by loc.al franchising aUchoriti~ in\'&l1 effort [0

.0

assist franchising authorities whose limited. resources may preclude conducting cost-
of-service proceedings;

.. afflCtnS franchising authorities' right to order cable companies to provide refunds
upon a determination that basic tier rateS are unreasonable;

.. clarifies that fraDchism, authorities may detepre cheit rare replation
responsibilities to a loa! commission or ocher subonliDate emity, if so awborized by
state aDdIOt local law;

.. affirms·me CLWlllliM~n' s decisioa _ '** opII'UOrS may DOt emer i.Dto
settlemeIK willa mac..... c••riIl••~ die scope of die
CommiMim's IIIinDI, bat _ dIM dill .... may sripu"re to any facts for
wlUch tbere is a bIIis iD che record:

.. clarifleS·tbIl tne:.... audIorir:ies are .i.... I'D ..... iDfonDIIioa from
d1e cable 0,''',,(" _t M•• ptOpril., ilk. do.. dill iI __Mly
"u'lI'Y to Fill'•••11........ "' ... CIIMI 0"." _ fora m u
weB u ........aCGll-Of.••• O~I""...WIll ....
CommiS'IiN's "till._die CGII6f ' ), , 01..~ iaIonIIIIioo
by defenn; 0 • dill _ .. local IaWI will ~ ...;

• c:1Iri8II_ (rancid _ ",'nd .. a,.." • of IfOSS
m: sa .f." t I DriIia ... pn...., .-.0MPIr- of rr.:~.. fees
to CIIIIe 4' I 11 n .. ..at 6om. die CIIIII~s MWly4ho °tIN Ift*
rev_ .... iF « (or ilIow cable openrors to d.-:t such overpa,.... from
'futul'e piymlllll);

• remiDds fI'Iac'ti... aurborities dill tiler may i"V-c.forfeicuns aad fIDes for
violations of tbeir ndeI~ orders.or~. iactudial me failure to (tic requested
information. if permia.ed under state or local law~ aDd
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.. modifies the Commission's rules to require that cable operators comply widl
franchisiDr audlorities' requests for infonnarion. as weU as those rpade by the
Commission.

7. The Order takes the following actions wim regard co Fonn 393 (filed by cable
operators with their local franchising aumoriry once that aumoriry has certified to regulate
~able servIce. and WIth the Commission in response (0 a subscriber complaim):

• Informs franchising authorities that. if a cable operator fails to file a Form 393.
[hey may deem the operaror in default. find chat the operator's rates are unreasonable.
and order appropriate relief. such as a refund and a prospective rate reduction:

.. informs franchising aulhorities dw they may order a cable opera~r tQ file
supplemental information if the cable operator's fonn is facially incomplete or lacles
supporting information. and the ~hisinl authority's deadline to rule on the
reasonableness of the rates will be suspended pending the receipt of the additional
information;

• prohibits flliJtp on anythiDa but an official FCC Form 393 or a photocopy, orders
cable operatOt'S tbat bave filed OD a DOIl-oFCC form with die Commission to reft1c OD

an official form widUD 14 days after the etfective dare of this Order, aDd edides tbe
francbisiDI aumority to similarly order a ref'1IiIII by a cable operuor mat bas ftJed on
a non-FCC form widIiD 14 days from die etfecti~ dare of this Order; aDd

.. remiDds· fnsIail" IUIbariIieI ...., baw die cIiIcredoD CO resolve~ or
ambipitill re dill i: at ..1_ I rie pnrcrs. CO iIIdiYiduaI
circum," if 11 011 If'... tba Owmniaion will defer to the
franchisq awboIity's decisiaa if supponecl by a reuoMble basis.

8. The 0fdIr CQ dn 1110 d& ~. cable openas
disclose costa aad·. _CIIIIe ·1'.. tor .,.M'811 OD a rep.!
basis may adveniJe a ,.. of ICIIIIlIOCll priceI. wiIbaal del ;,. me SI*iftc fees for
each area. --

9. Ir,t I .... 011 i....... a.... ,..... 'I Ilia ....._ or vioIadaaI of me
COIIIIIliIIioa's .. ,..' 7'IM .. dtr baJ-dIIouP~ sucb u:

• mema. IN 41 of JIll'OIf-,,~otrered ill tilled pecka.. to a Ia cane;

• coli.... D'II _I. lien of service iDto die buic tier:

- 4-



• ctwPal for serlices previously provided widlout extra charge
(e.g. roudDe services. program guides) UIIless me value of that service, as now
reflected in the new charges, was taken OUt of their basic: rare nwnber when
calculating the reduction necessary to establish reasonable rates.

• assessing downgrade charges for service packages that were added without a
subscriber's explicit consent.

10. The order recognizes that the 1992 Cable Act provides that the Commission and
the states have concurrem jurisdiction to f'eIUJar.e cable operators' negative option billing
practices and that the 1992 Cable Act does flO( preempt the states from regulating those
practices under stare consumer proteCtion laws. \ ',I

11. The Order makes the following determinations with regard to equipment and
installation:

.. the rare-scttiDI process already ret1ecapro~ COllI aDd seasonal maiDraa.nce
costs; therefore, cares may ncx be raiMd to reflect such c:osa; and

.. no ·special schedule for cak:ulilioa of ctIIrI- for boIBI wiriDI is aeeded wben that
wiring is offered for sale to subscribers upon termiIIIdoa. ot cable service.

Action by me Commission Feba:." 22. 1994. by ThiId Order on
Reconsideration (FCC 94--->. ChIirmID HUDdt. [etc.]

-FCC-

News Media Oa no: ...W_ ors-. SIIII. (202) 632·$050
Cable Sen_.. aw""'S: Amy 1. ZoIIov. (202) 416-0lOI_ Julia

Buctwwn It (202) 416-1110.
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Report No. DC- ACTION IN DOCKET CASE February 22, 1994

FCC ORJ)DS PoRfUR RATE llKDt7CTIOIfS WHILE PUSERVIHG INCENTIVES
FOR CABLE OPBltATORS TO IHVBST IN NEW SERVICES

The Commission today completed the first round of race
regulation to implement the Cable Television Consumer Protect~on

and Competition Act of 1992. The Commission unanimously adopted a
comprehensive package including revised rate regulation rules;
rules and procedures allowing cable operators to present a cost-of­
service showing; and an it~m involving reconsideration of other
regulation items adopted last April.

"These regulations are fair to cable subscribers, who will
pay reasonable rates, and fair to cable operators, who have strong
incentives for investment and innovation," Chairman Reed Hundt said
today. "We aren't claiming our job is over, but rather that our
first step is completed. These regulations will result in consumers
paying less for the same services or receiving more for the same
money," Chairman Hundt added.

Upon reconsideration of its original benchmark regulation, the
Commission decided to require that prices for regulated services
of all cable systems be lowered 17 percent. This reduction will be
reached through a two-step process.

The Commission took the first step on April 1, 1993, when it
required systems operating above a price benchmark average to come
down 10 percent. That actior.. caused the prices of about two-thirds
of all systems to drop when comparing the same package of regulated
services. The Commission takes the second step, to _ring prices
down another 7 percent, today. This will cause abou' 90 percent of
cable systems to drop prices for the same package of regulated
services.

The Commission also adopted going forward rules designed to
preserve the incentives for the cable industry to continue building
the National Information Infrastructure and to add creative new
programming services to its cable offerings. Cable operators will
be able to add value to their regulated packages of cable services
and to create new, unregulated services.

(over)
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The FCC's implementation of the 1992 Cable Act has already
brought an end to the r~pid price increases in cable services that
occ~rred following the implementation of the 1984 Cable Act. In
add~tion, the Commissin has adopted rules that go a ~ong way toward
improving customer service. Had the 1992 Cable Act not been
passed, prices would have continued to rise and consumers would
have paid more for the same services than they will in 1994.

Cable operators below the new benchmark and small cable
operators will have a transition period during which they will not
be required to lower their prices by the full 17 percent pending
the completion of cost studies. In addition, certain small systems
will also be relieved of the requirement to unbundle equipment
revenues and rates, a requirement which appears to have placed a
large burden on small operators.

The Commission adopted rules and procedures for cost of
service rate showings. Under these regulations, a cable operator
may request relief from the required reduction in rates by showing
that its costs of service are unusually high. The cable cost of
service policies adopted today are similar to those the Commission
has applied to the telephone industry. This traditional cost of
service approach balances the interests of the cable operators and
their customers, permitting operators to recover from customers
only the reasonable costs of providing regulated services,
including operating expenses and a reasonable rate of return.
Included in our cost-of-service rules is a provision for
streamlined showings by small operators, yet another mechanism for
lightening the regulatory burden on small systems.

The final item adopted by the Commission today affirms earlier
decisions by the Commission, such as the tier buy-through
provisions. Under this provision cable operators cannot require a
subscriber to purchase any level of service other than the basic
service in order to access pay-per-view and other premium channel
offering~.

The Commission is undertaking an aggressive effort of
education and assistance in order to maximize the effective
implementation of these regulations. In December, the Commission
created a stand-alone Cable Services Bureau to provide "one stop
shopping" for cable operators, consumers and state and local
goyernment officials, including franchising authorities.

Telephone assistance in obtaining and completing forms as well
as other aspects of compliance with and implementation of these new
regulations is available through the Bureau. A separate contact
list, released today, is based on geographic zones and directs
people to the correct Cable Services Bureau staffers. The
Commission is also holding regional educational seminars for
franchising authorities, other government officials and consumer
representatives and a teleconference seminar for cable operators.



In adopting these items, the Commission also noted t~at

implementation of tne 1992 Cable Act depend~ on the participat:o~

of state and local franchising authorities, who must see~

certification to regulate basic cable s~rvice, ar.d consumers, who
must complain to the Commission where they feel the Commission's
regulations are being violated with respect to cable programmi~g

services. The Commission also looks forward to the ful~

participation of the cable industry in implementing regulatlo~S

that have the potential to bring value to the country as a whole.

Action by the Commission February 22, 1994, by

-FCC-

News Media contact: Karen Watson or Susan Sal let at (202) 632-
5050

Cable Services Bureau contact: Sandy Wilson at (202) 416-0856
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The Honorable Reed Hundt
Chairman
Federal Communications commission
1919 M st., N.W. Room 802
Washington, D.C. 20554

Dear Chairman Hundt:

I am writing to express my concern over the fate of smaller,
more rural cable systems under the complex federal regUlations
now being developed under the Cable Act of 1992.

Small operators in my district inform me that delays in
issuing these regulations are threatening the viability of
smaller entrepreneurs in the cable business. As I understand the
Cable Act of 1992, the FCC was specifically directed to reduce
the administrative burdens and costs of compliance for smaller
operators.

It is my understanding that you hope to adopt a special set
of rules for saall systems within the next few weeks. I urge you
to develop rule. that bring a measure of relief for small cable
system operators.

m;l)~
Mike Kreidler
Member of Congress
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